STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Cl TRUS QAKS HOVEOMNERS
ASSOCI ATI ON, | NC., AND JOY
HUTCHI SON, as parent, | egal
guardi an and next friend of
JAM E PETROV, a m nor and
KRI STA PETROV, a m nor

Petitioners,
VS. Case No. 05-0160RU

ORANGE COUNTY SCHOOL BOARD

Respondent .
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FI NAL ORDER

This matter cane on for consideration upon the Joint
Motion for Second Amended Final Order (Joint Mtion) filed on
Novenber 8, 2005, with the Division of Adm nistrative Hearings
(DOAH). For the reasons stated herein, the Joint Mdtion is
deni ed.

Pursuant to Section 120.56, Florida Statutes (2005), the
under si gned conducted a three-day adm nistrative hearing of this
case on behalf of DOAH and entered a Final Oder on July 28,
2005. On August 1, 2005, the undersigned entered an Anended
Final Order superseding the Final Order.

On August 2, 2005, Respondent appeal ed the Amended Fi nal

Order to the Fifth District Court of Appeal. On Cctober 14,



2005, the court granted the parties' Joint Mtion to Relinquish
Jurisdiction to Effect Settlenent. 1In relevant part, the
court's Order provides:

[JJurisdiction is relinquished to the

Di vision of Adm nistrative Hearings,

Adm ni strative Law Judge Daniel Maury [sic],

to and including Decenber 22, 2005, for the

pur pose request ed.
DOAH has jurisdiction over the Joint Mtion pursuant to the
Order of the Fifth District Court of Appeal.

On Novenber 4, 2005, the parties filed with DOAH an
I ntroduction to Second Anended Final Order and a Second Amended
Final Order. On Novenber 8, 2005, the parties filed the Joint
Motion. On Novenber 21, 2005, the parties filed a redline
version of the Introduction to Second Anmended Final Order and
Second Anended Fi nal Order.

The Introduction to Second Anended Final Oder and the
Second Armended Final Order conprise one conposite docunment. For
conveni ence, the two docunents are referred to hereinafter as
t he Second Amended Final Order. The redline version of the
I ntroduction to Second Arended Final Order and redline version
of the Second Anended Final Oder are referred to as the redline
version of the Second Amended Final Order. The redline version
of the Second Anended Final Order is attached to this O der.

The entry of this Final Order was del ayed because the DOAH

clerk's office did not forward the redline version of the Second



Amended Final Order to the undersigned. The adm nistrative
secretary for the undersigned unsuccessfully attenpted to |ocate
the redline version of the Second Arended Final Order in the
clerk's office and nmade several unsuccessful attenpts to obtain
a duplicate copy fromthe parties. The DOAH clerk's office
eventual ly | ocated the docunent and forwarded it to the
under si gned.

The Joint Mdtion, in relevant part, requests the trier of
fact to change findings in the Arended Final Oder in nine
par agr aphs nunbered 35-37, 39, 45, 48, 51, 66, and 69. However,
the Joint Mtion contains no new evidence to support the
proposed findings.

Wth one exception in paragraph 66 of the Anended Fi na
Order, the findings at issue may be summari zed for context in
the followi ng manner. The director of pupil assignnent
(Director) for the Orange County School District (District) and
the Director's staff conducted several nonths of public
rul emaki ng wor kshops and formul ated a proposed rule to establish
hi gh school attendance zones for sone high schools within the
District. The Director and her staff recommended a rule to the
Superintendent and his Cabi net, and the Superintendent and
Cabi net recomended the rule for adoption by the Orange County

School Board (Board).



Thereafter, one nmenber of the Board engaged in non-public
conferences with staff nenbers who had conducted the public
wor kshops and aut hored the recommended rule. The Board nenber
devel oped various proposals to anend the reconmended rule, and
the Board eventually adopted a rule that included changes
effected by the individual Board nenber. The Amended Fi nal
Order found the non-public conferences of the individual Board
menber and the Director's staff to be private rule devel opnent
wor kshops that violated the rul emaki ng procedures in
Subsection 120.54(2), Florida Statutes (2004).

The Joint Mdtion, in relevant part, seeks to replace
findings that the non-public conferences were rul emaki ng work-
shops with findings that the non-public conferences were not
wor kshops, but were conferences to "eval uate" the recommended
rule and to "explore"” other options that the Board "m ght"
adopt. However, the evidence shows that the Board nenber used
t he non-public conferences to effect changes in the reconmmended
rule, and that the Board adopted a rule that included the
changes effected in the non-public conferences. The Joint
Moti on does not submt any new evidence to support the proposed
findi ngs.

The Joint Mdtion seeks to change factual findings in

par agr aphs 36, 45, and 51 into factual allegations by



Petitioners. However, the Joint Mtion does not subnit any new
evi dence to support the proposed findings.

The Joint Mdtion seeks to replace a finding in paragraph 48
that the private rul emaki ng wor kshops began on Cctober 26, 2004,
with a finding that the activity began on Novenber 29, 2004.
However, the Joint Mtion does not submt any new evidence to
support the proposed findings.

The exception in paragraph 66 proposes a new finding that
t he individual Board nenber did not have a conflict of interest
under state law. However, neither party raised the issue of a
conflict of interest under state law in the adm nistrative
heari ng.

The issue presented in the adm nistrative hearing was
[imted to a conflict of interest under the Board' s | ocal
witten policy. The trier of fact found a deened conflict of
interest to exist under the |ocal policy because the individual
Board nmenber |ived in a nei ghborhood proxi mate to a nei ghbor hood
af fected by the Board nenber's changed attendance zone, had
children enrolled in high school in the affected attendance
zone, and voted to adopt a rule that included those changes

The trier of fact based relevant findings in the Arended
Final Order, in part, on the weight of conpeting evidence in the
record of the adm nistrative hearing. The parties have

subm tted no new evidence to support their proposed findings.



The legislature limts the grounds for changi ng any fact
found in the Arended Final Order to those the |egislature
prescribes in Subsection 120.68(10), Florida Statutes (2005).
DOAH cannot change a finding of fact in the Arended Final Order
on any ot her ground.

The parties may "effect settlenent” w thout an order
granting the Joint Mdtion. The parties are free to agree on any
terms of settlenent that do not violate applicable |aw,

i ncl udi ng Subsection 120.68(10), Florida Statutes (2005).

ORDER

Based on the foregoing reasons, it is

ORDERED t hat the Joint Mtion for Second Amended Fi nal
O der is DENIED. DOAH has no further jurisdiction in this
matter, and the DOAH file is cl osed.

DONE AND ORDERED this 19th day of Decenber, 2005, in

Tal | ahassee, Leon County, Florida.

LD —

DANI EL MANRY

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us




Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 19th day of Decenber, 2005

COPI ES FURNI SHED,

Arthur J. England, Jr., Esquire
Edward G QGuedes, Esquire

G eenberg Traurig, P.A

1221 Brickell Avenue

Mam , Florida 33131

James A. Custino, Esquire

Janmes A Qustino, P.A

341 North Maitland Avenue, Suite 340
Maitl and, Florida 32751

E. Gary Early, Esquire

Messer, Caparello & Self, P.A

215 South Monroe Street, Suite 701
Post Ofice Box 1876

Tal | ahassee, Florida 32302-1876

Mark Herron, Esquire

Messer, Caparello & Self, P.A
Post O fice Box 1876

Tal | ahassee, Florida 32302-1876

Andrew B. Thonmas, Esquire
1625 Lakeside Drive
Del and, Florida 32720-3037

Honorabl e John L. Wnn
Conmi ssi oner of Educati on

Depart ment of Educati on
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Ronal d Bl ocker, Superi ntendent
Orange County School Board
Post O fice Box 271

Olando, Florida 32802-0271



Li z C oud, Program Adnmi ni strator
Adm ni strative Code

Department of State

R A Gay Building, Suite 101
Tal | ahassee, Florida 32399

Scott Boyd, Executive Director
and General Counsel
Adm ni strative Procedures Commttee
Hol | and Bui | di ng, Room 120
Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.



